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CONCERNING LABEL SUPPLIES 


The Association has received inquiries from label manu- 
facturers regarding the suggestion to canners in last week's 
InrorMATION Letrer as to the purchase of label supplies 
pending the issuance of new label regulations under the 1938 
Food and Drug Act. 


Label changes, it is realized, present vexing problems to 
both canner and label manufacturer, and the advice to 
canners was based on the fact that the Association has re- 
quested the Food and Drug Administration to allow canners 
a reasonable time within which to use up stocks of labels 
on hand. In times past, when label changes have been re- 
quired, the Food and Drug Administration has granted time 
for using up label stocks, but it has expected that stocks 
would not be increased in anticipation of such permission. 
The Association's advice, therefore, was consistent with the 
basis on which it had asked for an extension of the period 
for using up label stocks. 


The Food and Drug Administration undoubtedly realizes 
the necessity of early action and it is anticipated that final 
decision with respect to label regulations will not be long 
delayed, so that work on the preparation of such new labels 
as may be necessary can be undertaken at an early date. 

Canners in deciding upon their individual purchases will, 
of course, be guided by their needs, but it is hoped that the 
action they take will be consistent with the basis on which 
the Association has presented its request to the Food and 
Drug Administration. 


SPECIAL COMMITTEE TO MEET 


Will Confer December 17 on for 
“Area of Production” Hearing 


The special committee authorized by the Administrative 
Council to confer with the administrator of the Fair Labor 
Standards Act on the provisions of the new wage and hour 
law, has been called to meet on December 17 at Washington 
to consider what representations the industry may wish to 
make at the hearing set by Administrator Andrews for De- 
cember 19. The hearing is for the purpose of receiving 
protests against the administrator's definition of “area of 
production,” 


Each of the State associations of fruit and vegetable can- 
ners has been asked to send one representative to the meeting 
to express the views of the respective associations on this 
definition. 

As reported in last week's InronmaTion Letrenr, the hear- 
ing was called by Administrator Andrews primarily upon 
the request of growers and shippers of fresh fruits and 
vegetables. However, the hearing is open to all interested 
parties and will cover the canners of these commodities. 


The principal question to be considered is the removal of 
the limitation of number of employees, set at seven by the 
administrator's definition of “area of production.” Section 
13 (a) (10) of the wage and hour law exempts from both 
the minimum wage and maximum hour requirements, any 
employee engaged in a canning plant” within the area of 
production” as defined by the administrator. Administrator 
Andrews used the number of employees as a test of whether 
an activity takes place within the area of production. Thus, 
employees of practically all commercial canneries of fruits 
and vegetables are bound by the wage and hour provisions 
of the Act. 


“COMMERCIAL VEGETABLES” DEFINED 


1939 AAA Program Establishes Allotments for All 
Canning Crops Except Peas and Corn 


The definition of the term “commercial vegetables,” as 
used in the Agricultural Conservation Program in 1939, will 
be the same as used in previous programs, it was stated Tues- 
day by an official of the Agricultural Adjustment Administra- 
tion. Under the 1939 program, acreage allotments for com- 
mercial vegetables, including all canning crops except sweet 
corn and peas for canning, will be established for each farm 
in designated areas on the basis of the average acreage 
planted to commercial vegetables in 1936 and 1937. Farms 
having a history of three acres or less planted to commercial 
vegetables are excluded from allotments. 


The definition of “commercial vegetables” used in previous 
AAA farms programs reads: “Commercial vegetables means 
the acreage of vegetables or truck crops (including potatoes 
on farms where a potato acreage allotment is not established, 
sweet potatoes, tomatoes, sweet corn, melons, cantaloupes, 
strawberries, and commercial bulbs and flowers, but excluding 
peas for canning and sweet corn for canning and artichokes 
for use other than as vegetables) of which the principal part 
of the production is sold to persons not living on the farm.” 


This means that in designated areas, acreage allotments 
will be established for all commercial vegetables, except 
peas and sweet corn for canning. Acreages of these vege- 
tables, such as tomatoes, green and wax beans, etc., may not 
exceed the allotment established for the farm on which they 
are grown, if the farmer intends to cooperate in the farm 
program. However, the conservation program is entirely 
voluntary, and no farmer is required to participate. 


No national allotment for commercial vegetables will be 
established. Areas in which allotments will be established 
for individual farms have not been designated yet by the 
AAA. However, it was stated Tuesday that no county with 
less than 100 acres in commercial vegetables in 1936 and 
1937 would be designated. 


| 


INFORMATION 


LETTER 


WAGE-HOUR LAW DEVELOPMENTS 


Statements Issued on Compliance Certificates, 
Court Review, and Employee Procedure 


Statements concerning the use of compliance certificates, 
the application of the court review section, and the procedure 
employees should follow in determining whether they are 
covered by the wage and hour law have been released by 
the Wage and Hour Division. 


Deputy Administrator Paul Sifton announced on November 
28 that labels or certificates of compliance on invoices are 
not required under the Fair Labor Standards Act: 

“Many employers have inquired whether or not it was 
necessary to put a label on goods, or a statement on invoices, 
that the Fair Labor Standards Act had been complied with. 
The Act contains no requirement that goods bear any special 
label or that certificates of compliance must be furnished 
to purchasers. Nor does the Act authorize the Administrator 
to prescribe such labels or certificates by regulation. 


“Such labels, or certificates of compliance, or contracts 
of indemnity, are purely a matter of private contract be- 
tween the buyer and the seller, and they may serve a useful 
purpose in some cases, 

“It should be made perfectly clear, however, that such a 
label or certificate is in no sense the official act of the Ad- 
ministrator certifying that the requirements of the law have 
been met. Such labels or certificates are no guarantee to 
the purchaser that he will be free from prosecution or injunc- 
tion for the violation of Section 15(a), dealing with ‘hot 
goods’.” 

In an address at Chicago on November 25, Administrator 
Elmer F. Andrews discussed review of wage orders by Fed- 
eral courts: 

“Until the present, no wage orders have been issued by the 
Administrator, but an employer may want to know what he 
can do about it after there has been a wage order which he 
doesn’t like. He may obtain a review of the order in a 
circuit court of appeals of the United States or in the 
United States Court of Appeals for the District of Columbia 
if reas is made within 60 days after entry of such an 
order. 


“The review by the court is limited to questions of law. The 
Administrator's findings of fact, when supported by substan- 
tial evidence, are conclusive. However, if there is additional 
evidence which was not previously considered, and the court 
feels that this evidence may materially affect the result and 
that there are reasonable grounds for failing to introduce it 
earlier, the court may order the additional evidence to be 
taken by the Administrator. In such cases the Administrator 
may modify his findings and the court will then decide the 
matter. 

“Unless the court specifically so orders, the operation of 
the wage order will not be suspended, and in any event the 
court may not grant any stay of the order unless the person 
complaining provides a surety satisfactory to the court, for 
payment to the employees affected by the wage order in 
case the order should be affirmed.” 

In the same address, Mr. Andrews reviewed the procedure 
that an employee should use in determining whether he is 
entitled to the benefits of the Act or excluded from it by 
exemption. Basically, this becomes a matter of a test com- 
plaint against the employer: 

“When he requests information he should follow the same 
procedure of contacting the field representatives or the main 


office of the Wage and Hour Division. If the employee is un. 
able to obtain a complaint form from the Division's field rep. 
resentative, he should write to the Cooperation and Enforce- 
ment branch stating his complaint. If he does not furnish 
all of the information required, we will write to him for addi- 
tional facts. Of course, if the field representative is able to 
furnish a complaint form, the employee should fill it out 
and return it to the representative. He, in turn, will refer 
it to Washington. Field inspectors may be sent out to 
— whether legal action by the Administrator is 
ust 


“Three types of legal wey 4 to aid the enforcement 
of its provisions are provided for by the Act. The Federal 
government may bring a criminal suit or it may bring an 
injunction proceeding to prevent action from being taken in 
violation of the law. A separate remedy is afforded the 
employee. He is entitled to bring a civil suit for failure of 
his employer to pay him the wage rate fixed by the Act. If 
his suit is successful, he is entitled to the sum denied him 
plus an equal sum in damages as punishment to the em- 
ployer.” 

B. D. Stewart, Commissioner of Mines at Juneau, Alaska, 
has been appointed official representative of the Wage and 
Hour Division for the Territory of Alaska, it was announced 
by the Division on December 1. Mr. Stewart is scheduled to 
_ Seattle on December 10 to take up his new duties at 

uneau. 


South Carolina has been designated as a State in which 
State age, employment, or working certificates or permits 
shall have the same force and effect as Federal certificates of 
age under the Fair Labor Standards Act, according to Regu- 
_— No. 8 of the Children’s Buveau released on Novem- 


PHILIPPINE TRADE RELATIONS 


Committee Recommends Program in Anticipation 
of Political Independence ” 


The recommendations of the Joint Preparatory Committee 
on Philippine Affairs were made public by the State Depart- 
ment on November 28. The Committee was created on April 
14, 1937, to study trade relations between the United States 
and the Philippines and to recommend a program for the 
adjustment of Philippine national economy in anticipation of 
the political independence of the Philippines in 1946. The 
report of the Committee deals with (1) trade relations dur- 
ing the commonwealth period, November 15, 1935, to July 
4, 1946, and during the period of tariff preference after in- 
dependence, July 4, 1946, through December 31, 1960; (2) 
finance, (3) economic adjustment, (4) rights and interests, 
and (5) recommendations and their effectuation. 


The report of the Committee makes the following recom- 
mendations concerning trade relations in canned pineapples, 
evaporated milk, and canned fish products: 


“The Committee makes no recommendations with respect 
to exports of canned pineapples from the Philippines to the 
United States during the Commonwealth period, but recom: 
mends that, after the Philippines become independent, such 
exports be subject to graduated import duties beginning wi 
25 per cent of the then-existing United States duty and in- 
creasing by 5 per cent of the duty on each subsequent Janu 
ary 1, until all preferences are terminated on January 1, 1961. 
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“The Committee recommends that the Philippine tariff on 
evaporated milk be raised from 10 per cent ad valorem to 
25 per cent ad valorem. The Committee believes that such 
a change would operate to increase American participation 
in the Philippine market and that such a transfer in the 
source of supply would not result in raising prices by the full 
amount of the increase in duty, inasmuch as competition be- 
tween American firms would operate to prevent such an 
eventuality. 

“The Committee recommends that Philippine duties on ‘fish, 
in cans, glass, or jars,’ be increased to 25 per cent ad valorem 
for all classifications.” (The present Philippine tariff on 
canned cod, herring, mullet, haddock, salmon, mackerel, and 
sardines is 15 per cent ad valorem and on other common 
preserved fish, shell-fish, and seafood the tariff is 20 per 
cent ad valorem. ) 

For the Committee’s recommendations to be accepted, it 
will be necessary for both the United States and the Philip- 
pines to enact legislation and to conclude treaties—the legis- 
lation to cover the Commonwealth period and the treaties to 
cover the period following independence. 


Supplemental Trade Agreement with Cuba 


The Department of State issued a formal notice on Novem- 
ber 30 of intention to negotiate a supplemental trade agree- 
ment with Cuba. Made public with the notice was a list of 
products to which, unless further announcement is made, 
consideration of changes in U. S. duties applicable to Cuban 
imports will be confined. The products listed are sugars, 
tobacco, cigars, cigarettes, white potatoes, and rum. 

At the same time the Committee for Reciprocity Informa- 
tion issued a notice setting December 24 as the closing date 
for the submission to it by interested persons of information 
and views in writing and of applications to appear at public 
hearings to be held by the Committee. The public hearings 
will open on January 3, 1939. 


Commercial Agreement With Greece Signed 


The conclusion of a provisional commercial agreement 
between the United States and Greece was announced by the 
Department of State on November 22. The agreement, which 
was signed on November 15 and is to become operative 
January 1, 1939, contains general provisions for non-discrimi- 
natory treatment in respect to tariff rates and other forms of 
trade control. 


Changing Attitude in Consumer Education 


Sources of consumer-education material are being more 
critically examined now than ever before by groups in edu- 
cational institutions interested in the subject of consumer 
education, Miss Ruth Atwater of the Association’s Home 
Economics Division reports after completing a series of fall 
field trips. The result of this changing attitude in consumer 
education is that informational material released by indus- 
tries and commercial organizations is gaining a readier ac- 
pe when it can be demonstrated that the material is 
authentic, 


Every educational institution visited this fall by Miss At- 
water has been re-evaluating the subject matter of its con- 


sumer-education courses, and has been looking more critically 
at the source material upon which the courses are 

Much “consumer” material that was accepted without ques- 
tion three years ago, now is being questioned. Professional 
groups directly evaluating consumer-education information 
appear to be judging this material in a truer perspective than 
was formerly the case. 


The validity of the term “consumer,” as used in setting 
apart a few buyers from all others, has been questioned by 
professional groups that Miss Atwater has met and spoken to 
this fall. The fact that everyone in the country is a “con- 
sumer” is now being recognized by many of those who are 
moulding consumer opinion, Miss Atwater reports. This 
indicates that a significant change in thinking already has 
taken place. Along with this attitude has come a greater 
willingness to discuss the problems and interests of the 
manufacturer as well as the ultimate buyer. From this has 
come about a better understanding of the problems that 
face industry. 


Miss Atwater’s recent meeting with the graduate students 
of a seminar in economics of buying at Cornell University is 
given by her as an illustration of the interest of such a group 
in the information which an industry has to offer. To these 
women, who will return to various sections of the country 
after their graduate work is completed to teach courses in 
food buying and the economics of food distribution, Miss 
Atwater told of the background of research that has made 
possible the improvement in the quality of canned foods, 
the basis and aim of descriptive labeling, and the diversifica- 
tion of the canning industry's production by adding new 
products. During the talk, the students were free to ask 
questions which clearly indicated their points of view. 


Factors Favoring Spread of Consumer Co-Ops 


Some of the factors favoring the spread of consumer co- 
operatives in the United States could be overcome by busi- 
ness men, Wilford L. White, chief of the Marketing Research 
Division of the Department of Commerce, said this week. He 
cited among these factors the slowness of American retailers 
to appreciate the consumer point of view, their reluctance to 
take consumers into their confidence, and their failure to 
apply general trends to their own business activities. 


Mr. White reported that there are more than 26,000 co- 
operative and mutual associations of consumers in the United 
States now. These cover such fields as housing, insurance, 
credit and savings, telephone and retail distribution, but do 
not include numerous buying and selling organizations 
operated by farmers. 


Proposed Program for Georgia Peaches Approved 


A marketing agreement program to regulate the 

in interstate commerce of peaches produced in the south and 
central Georgia districts has been tentatively approved, it was 
announced November 30. Major provisions of the program 
include a regulation requiring that interstate shipments be 
limited to those peaches that meet maturity requirements 
according to U. S. standards and also require Federal-State 
inspection of all interstate shipments. 
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CANNED FOOD EXPORTS AND IMPORTS 


Exports of canned pork and sausage, vegetables, evaporated milk, fruits, and salmon increased in October, 1938, as 
compared with October, 1937, while exports of canned meats, condensed milk, sardines, shrimp, and other shellfish de- 
creased. Increases in exports of salmon, vegetables, and fruits were large. The following table, compiled from the records 
of the Department of Commerce, furnishes figures for the month of October, 1937 and 1938, and the first 10 months of 1938 
as compared with the same months of 1937: 


October, 1937 October, 1938 Jan.-Oct., 1937 Jan.-Oct., 1938 
Exports Pounds Value Pounds Value Pounds Value Pounds Value 


Canned meats, total... 1,096,808 $343,630 = 1,069,591 11,874,269 $3,432,830 11,131,049 $3,764,501 


f, corned, roast, 
boiled, hash, 


Other 
Canned vegetables,total 
Asparagus. . 
aked beans 


“pork and beans. 


Tomatoes... 
Tomato paste 
Tomato juice 
Other 
Condensed milk. . 
Evaporated milk... 
Canned fruits, total. 
Apples and 


“herri 
Fruits for salad. 
Grapefruit 
Loganberries 


Canned fish: 
Salmon... 
Sardines 
Shrimp. ... 
Shellfish, other... 


Imports 


Canned beef. . : 

Condensed and evap- 
orated milk. 

Canned fish in oil: 


Canned shellfish: 
Crab meat 
Clams and oysters. 
Lobsters 

Other canned fish 

Canned vegetables 
Peas 
Mushrooms......... 
Tomatoes 


Tomato paste and 


pineapple, duti- 
able 


32,276 


11,376,852 
12, 189 694 
794,224 
322 ,172 
326 ,839 


10,664,054 
3,683 , 758 


658 , 138 
78,049 


7,431,979 


10, 638 816 
1,315,492 
31,898 
605 , 834 
4,772,871 


= 


= 


28, 303 825 
874,045 
54,005 , 248 
57,428,174 
26, 166 , 805 
1,037,804 
4,398 


33,541,414 
41,531,283 
3,001 386 
789 , 083 


77,763,315 
1,322,847 

24,119,492 
1, 730,002 

10,552 ,296 
696 ,642 


10,464, 151 


41,041,518 


7,421,008 
179 , 830 


15,994, 806 
22, 767 , 801 


232 


5,878 ,939 
2,751,982 
577, 481 
140,945 


8,064,271 
59,076 


3,202,464 
614 966 
1,937,318 
188 , 107 


3,420,261 
157,403 
373,599 

1,511,545 


25 ,938 
206 , 106 
1,652,074 


540,174 
11,064 


821,730 
1,091 ,935 


1117664 
38,894,854 
29'114.269 

408/383 
65 832,543 

484,738 
17,329,258 
1.641.783 
6.359 883 
480,205 


7,350,068 
540,295 


636 ,459 
11,533 ,678 
4,780 ,002 

719,473 
45 ,095 ,990 


7,703 ,382 
182 , 736 


9,239,419 
16,678 ,407 


5688 
190,204 28,878 6,675 153 ,908 450,391 105 , 582 
Beef, other 146,306 56,985 128,744 48,711 578,255 1,233,631 447 669 
Pork ee 594,833 206 , 758 653 ,664 245,447 2,047,830 7,092,180 2,644,378 
92 ,972 36,901 111,794 32,335 363 , 595 671 313 305 
72,493 14, 108 143,113 28,518 289 , 242 176 253 
4,578,389 404,956 6,311,170 436 ,620 3,727,332 5,899 2,944,847 
1,256,243 181,453 1,092,649 152,624 2,130,554 1,255 1,378,944 
; 583 , 661 30 ,003 577,181 22,935 5 692 273 ,432 260 199 986 
Con 426,329 33 ,227 306 24,039 187 142 ,084 4 133 ,895 
368 , 562 29,647 329 324 22,530 3 160 259,011 349 270,239 
Soups 243 22,911 333 844 30,814 2 235 ,000 133 254,373 
292 ,038 15,119 395,319 28,135 1,499,619 89 ,228 85,721 
530,301 21,169 2,608,732 99,337 1,343,078 97 ,967 16 166 , 495 
409 28,241 177,344 11,066 2,954,789 213,714 070 158, 132 
468 , 799 43, 186 489 “4,640 3,138,801 286 , 342 692 297 062 
.. 1,142,002 143, 196 356,044 35,809 6,378,367 773,790 3,019 573, 761 
1,873,505 137,369 2,334,565 151,274 18,919,526 1,374,728 »,263 =1,353,193 
rf 27,618,782 2,285,415 38,226,427 2,599,652 239,098,223 18,681,941 2 5,131 18,033,236 
sauce 8,851,807 110,760 2,392,399 104,110 10,322,330 480,431 9,686,109 430,770 
Apricota........... 2,046,489 160,267 3,737,751 241,975 20,201,680 1,567,126 27,722,901 1,867,176 
Berries, other....... 94,895 15,318 326 ,839 26,228 774,567 95,950 1,117,664 114, 105 
357,017 38,104 782 ,830 56,464 1,641,103 190,405 4,218,166 356,724 
ah 4,447,589 508,060 5,211,449 507,797 33,663,809 3,762,251 33,466,891 3,459,379 
200,515 17,651 243 484 15,779 1,494,723 32,092,405 2,100,368 
69 539 6,206 313,120 26,417 76,090 3,771,976 309 564 
Peaches weeeee 66,848,579 508 , 888 691,021 4,131,475 61,542,040 4,000,096 
588, 111 792 , 280 4,140,158 55,367,229 3,790,191 
Pineapple . 253 , 408 68 691 2,240,048 15,234,435 1,212,628 
207 , 187 20,205 23,299 92 ,637 94,720 
Other 627 ,860 58,437 26 410,697 114, 105 
.. $8,937,838 759, 108 1,490 5,902 936 
.. §,721,980 376,306 246,793 2,001,610 
968 , 193 202,001 116,510 786 , 068 
41,338 9,156 10,463 229,590 
7,435,311 805,768 863 224 7,031,749 
127,283 5,925 4,280 5,080 43 384 
Dardines 2,258,518 294,704 2,467,732 367 ,024 2,564,728 
Anchovies.......... 72,464 29 , 792 164,741 70,487 732,851 
389 76,840 396 659 79 ,273 1,098 , 584 
Other ais 4,292 11,846 32,612 10,031 128 , 422 
793 531 249 409 738 , 188 258,047 2,580 , 790 
. 119,082 19 60 825 14,720 810,384 113,775 
107,143 58 89 47,387 741,025 295 , 980 
2,493,812 193 1,564,246 158,802 20,328,892 1,053 ,522 
34,494 4,378 628 30,089 271, 788 252,539 
95 ,008 23,433 120,171 24,596 714,970 168 , 499 | 
6,956,451 287 ,979 400,486 1,802,540 | 
sauce ee 801,584 57,121 89 647 511, 750 
Islands, 
2,689,720 144,569 202 , 747 792,627 
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LIMA BEAN PACK AND STOCKS 


1938 Production and Supplies in Canners’ Hands 
Larger than in 1937 


The 1938 pack of canned fresh lima beans amounted to 
1,792,926 actual cases, according to complete figures com- 
piled by the Association's Division of Statistics. The 1937 
pack totaled 1,449,040 cases, compared with 1,512,737 cases 
in 1936. Total stocks of limas on November 1, 1938, amounted 
to 1,192,501 cases, and on November 1, 1937, were 635,765 
cases. Of the 1938 stocks, 110,247 cases were sold but not 
shipped, and 1,082,225 cases were unsold. 


Shipments during the four-month period, July 1 to Novem- 
ber 1, 1938, amounted to 681,289 cases, compared with ship- 
ments during the corresponding 1937 period of 912,294 cases. 


The table below gives figures on supply and movement of 
lima beans in 1938 to November 1: 


Stocks, July 1, 1938........ 39,887 80, 864 


SE 1,178,688 614,238 1,792,926 

Total oupply 1,219,665 654,125 1,873,790 
Shipments, July-October.. . . 493,659 187,630 681,289 
Stocks, Nov eee 726,006 466,495 1,192,501 


In the following table is shown the 1938 pack by States 
and groups of States: 


Cases 
Michigan, Wisconsin, Illinois, and Indiana.......... 498,119 


In the table below, figures on the 1938 pack are given by 


varieties: 

Green: Cases 
242,178 

Green and White. 594 


The following table gives statistics on the 1938 pack by 


can sizes: 


California and Texas Freeze Damage 


Fall and winter crops in California and Texas were dam- 
aged by low temperatures on November 24 and 25, accord- 


ing to information received by the Bureau of Agricultural 
Economies, 


California, according to report of November 29, has had a 
serics of frosts since November 15. Low temperatures on 
November 24 and 25 again hit green pea acreage in the Im- 
perial Valley and terminated hopes of any future harvest 
from the fall crop of 4,200 acres in that area. Practically 


all production of fall crops in California was stopped by 
earlier frost. Winter vegetables were damaged some, but the 
damage was not excessive, statisticians reported. 


In Texas it was reported November 25, the lower Rio 
Grande Valley had a low temperature of 32 degrees on No- 
vember 24, but the freeze was of short duration. There was 
no damage to fruit and trees, and most winter vegetables, 
including peas and cabbage plants, escaped damage. How- 
ever, tender fall crops were harmed by general frost. Beans, 
eggplant, okra, and squash were practically ruined, although 
some matured beans may be salvaged. Peppers were burned, ‘ 
but the young plants suffered less severe injury and should 
recover, reports indicated. 


Tomatoes were badly damaged. Old vines were severely 
burned and only shielded fruit will be salvaged. Young 
tomato plants were less severely injured, but all fruit is 
lost. Due to the lateness, it is probable that future tomato 
production will be negligible. An occasional potato field 
was nipped by the frost, but plants were well advanced. 


Fruit and Vegetable Market Competition 
Carlot Shipments as R by Agricultural 


Week ending— Season total to— 
Nov. 26 Nov. 26 Nov. 19 Nov. 26 Nov. 26 
1938 1938 1937 


VEGETABLES 1937 1938 
Beans, snap andlima 255 360 371 9131, 342 
Tomatoes.......... 9 63 190 $24,142 34,910 


ing directly . 3,479 2,641 2,971 160,520 151,008 
mports, compet- 
ing indirectly 101 92 101 909 984 
Fruits 
Citrus, domestic 3,258 3,729 3,704 19,174 21,606 
re 0 0 0 103 77 
estic. . 877 315 1,076 54,729 48,101 


Rural Retail Sales by Regions for October 


Daily average sales of general merchandise in small towns 
and rural areas for October, 1938, as compared with October 
of last year, were less depressed in the Far West than in 
other regions of the country, according to estimates of the 
Bureau of Foreign and Domestic Commerce. The estimates 
are based on rural chain store and mail order sales, and 
showed a decrease of about 44% per cent in the Far West, 
while in the Middle West sales declined about 14 per cent, 
and in the East and the South the decline was about 12 per 
cent. Rural sales for the country as a whole were down 


12 per cent. 


October sales as compared with September of this year 
showed an increase for all regions. However, these regional 
gains were less than the usual seasonal amounts with the 
exception of that recorded in the Far West, which was more 
than double the gain which usually takes place from Sep- 
tember to October in that region. 
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21 
95 
32 
62 
61 
93 
70 
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79 
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91 
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120 
105 
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384 
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422 
790 
175 
980 
§22 
499 
540 
012 
627 


5690 


INFORMATION 


LETTER 


INTERPRETATIVE BULLETIN ISSUED 


Wage and Hour Division Release Discusses General 
Coverage of Act 


Questions of interstate commerce arising under the Fair 
Labor Standards Act of 1938 are discussed in Interpretative 
Bulletin No. 5, issued Friday by the Wage and Hour Division. 
The bulletin supplements Interpretative Bulletin No. 1, which 
was reproduced in the Association's bulletin of October 25, 
analyzing the wage and hour law. The complete text of the 
new bulletin follows: 


INTERPRETATIVE BULLETIN NO. 5 


(1) This Bulletin is intended to supplement Interpretative 
Bulletin No. 1 by indicating the answer to some of the ques- 
tions left open therein. e caution must again be stated 
that interpretations announced by the Administrator, except 
in certain specific instances where the statute directs the Ad- 
ministrator to make various regulations and definitions, serve 
only to indicate the construction of the law which will guide 
the Administrator in the performance of his administrative 
duties unless he is directed otherwise by the authoritative 
ruling of the courts or unless he shall subsequently decide 
that his prior interpretation is incorrect. 

(2) The wage and hour provisions of the Act are applicable 
to employees “engaged in (interstate) commerce or in the 
production of goods for (interstate) commerce.” Employees 
are engaged in the production of goods for commerce where 
the employer intends or hopes or has reason to believe that 
the goods or any unsegregated part of them will move in inter- 
state commerce. If, however, the employer does not intend 
or hope or have reason to believe that the goods in production 
will move in interstate commerce, the fact that the goods ulti- 
mately do move in interstate commerce would not bring em- 
ployees engaged in the production of these goods within the 

urview of the Act. The facts at the time that the goods are 

ing produced determine whether an employee is engaged in 
the production of goods for commerce and not any subsequent 
act of his employer or of some third party. Of course, the 
fact that the goods do move in interstate commerce is strong 
evidence that the employer intended, hoped, or had reason to 
believe that the goods would move in interstate commerce. 

(3) As indicated above, whether the employees are en- 

aged “in the production of goods for (interstate) commerce” 
y= an upon circumstances as they exist at the time the 
goods are 


sing produced, not upon some subsequent event 

that may or may not be in the control of the producer. Thus, 

if a shirt manufacturer produces shirts to fill the order of a 

local retail store in the ae that the shirts will be sold 
e 


for consumption within the State of production, the manu- 
facturer will not become retroactively subject to the Act in 
respect to those goods, because the retailer subsequently goes 
bankrupt and its whole stock of merchandise, including the 
shirts, is bought up by an out-of-State merchant and removed 
to another State. On the other hand, if the shirt manufacturer 
produced the shirts to fill an out-of-State order, the rights of 
the employees under Sections 6 and 7 of the Act are not af- 
fected by the subsequent fact that a fire destroys the 

shirts before they are shipped out of the State. 

(4) Employees engaged in the production of goods that 
move out of the State of production are engaged “in the pro- 
duction of goods for commerce” even though the employer 
does not himself ship the goods across State lines. It is im- 
material that the producer Tr title to the purchaser within 
the State of production. If the goods are purchased by an 
out-of-State purchaser, f.o.b. the factory, and are taken by the 
purchaser out of the State, the employees in the factory are 


engaged in the production of goods for interstate commerce, 
The same is true if the purchaser sells his products within the 
State of production to a wholesaler or retailer who, in turn, 
sells them in interstate commerce. 


(5) There are other situations in which employees of an 
employer who does not ship his goods directly in interstate 
commerce may yet be engaged in the production of goods for 
commerce. is will be true where a producer sells goods to 
a further processor thereof within the State who, in turn, sells 
goods in interstate commerce, the first producer's goods being 
a part or ingredient of the second producer's goods. In this 
connection attention is called to Section 3(i) which defines 
the term “goods” to include “any part or ingredient” of goods. 
Thus, if a manufacturer of buttons sells his product within 
the State to a manufacturer of shirts, the shirts being shipped 
in interstate commerce, the employees of the button manu- 
facturer are engaged in the production of goods for com- 
merce. And, if a lumber manufacturer sells his lumber locally 
to a furniture manufacturer who sells furniture in interstate 
commerce, the employees of the lumber manufacturer would 
likewise come within the scope of the Act. 


(6) Even where the goods which one producer sells to an- 
other producer are not technically parts or ingredients of the 
goods which the second producer sells in interstate commerce, 
the employees of the first producer may be within the scope 
of the Act. Thus, where the manufacturer of containers sells 
the containers within the State to another manufacturer or 
to a shipper who packs goods into the containers and sells 
them in interstate commerce, the employees of the container 
manufacturer would be engaged in the production of goods 
for commerce. A contrary interpretation has been suggested 
based upon the definition of the term “goods” in Section 3(i) 
which provides that the term “goods” “does not include goods 
after their delivery into the actual physical possession of the 
ultimate consumer thereof other than a producer, manufac- 
turer, or processor thereof.” From this definition it has been 
suggested that the manufacturer or shipper who uses the con- 
tainers to ship his own goods out of the State is the ultimate 
consumer of the containers and that, consequently, the em- 
ployees of the container manufacturer are not engaged in the 
production of goods for commerce as the term “goods” is used 
in the Act. It is our opinion that the manufacturer or shipper 
above is not the ultimate consumer of the containers. At 
times the purchaser who consumes the contents of the con- 
tainers is the ultimate consumer of the containers. For ex- 
ample the ultimate consumer of a shoe box is not the manu- 
facturer of the shoes but the man who buys and wears 
shoes. At other times the ultimate consumer is the dealer 
who destroys the containers. Thus, if goods are shipped in 
boxes and the wholesaler or retailer in the State of destination 
removes the goods and destroys the boxes, such wholesaler or 
retailer would be the ultimate consumer of the boxes. 


Since it is our opinion that the ultimate consumer of the 
containers is not the manufacturer or shipper above, it be- 
comes unnecessary to determine whether employees are en- 
gaged in the production of goods for commerce where 
goods are delivered within the State into the actual physical 
cp of the ultimate consumer who transports them out 
of the te. 


(7) A case somewhat similar to those that have been con- 
sidered above should be noted. A garment manufacturer 
sends his goods to an independent contractor within the State 
to have the materials cut and returned to him for further 
processing. After the materials have been cut by the em- 
ployees of the independent contractor they are returned to 
the garment manufacturer and subsequently move in inter 
state commerce. It seems clear that the employees of the 
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independent contractor are engaged in the production of 
goods for commerce. There is nothing in the definition of 
the word “produced” in Section 3(j) that would lend any 
credence to the argument that the division of the production 
functions between the employees of the garment manufacturer 
and the employees of the independent contractor who do the 
work of cutting the garments in any way militates against the 
employees of the independent contractor being engaged in the 
production of goods for commerce. On the contrary, Section 
3(j) expressly provides that “an employee shall be deemed 
to have been engaged in the production of goods if such em- 
ployee was employed in producing . . . such goods, or in any 
process or occupation necessary to the production thereof.” 

(8) Attention is again called to Section 3(i) which defines 
goods to include “articles or subjects of commerce of any 
character.” It seems clear that the term “goods” includes 
publications, pamphlets or any other written materials. Ac- 
cordingly, employees engaged in the collection and dissemina- 
tion of information which is transmitted to other States in the 
form of publications, pamphlets or any other written mate- 
rials are engaged in the production of goods for commerce 
even though the actual work of a may be done by an 
independent printing establishment. Typically this would 
apply to employees of organizations such as trade associations 
and research and compilation services. It should be noted, 
too, that such employees may well be “engaged in commerce” 
inasmuch as the continued use of the mails and the channels 
and instrumentalities of interstate commerce may well bring 
the employer's business within the category of a business in 
interstate commerce or may bring the employee's work within 
the category of work in interstate commerce, 


(9) Where an employee is engaged in the production of 
any goods for interstate commerce, the Act makes no distinc- 
tion as to the percentage of his employer's goods or of the 
goods upon which he works that move in interstate commerce. 
The entire legislative history of the Act leads to the conclu- 
sion that Congress intended to exclude from the channels of 
interstate commerce all goods produced under labor condi- 
tions detrimental to the health, efficiency and general well- 
being of workers. The President's message advocating the 
passage of wage and hour legislation stated that “goods pro- 
duced under conditions which do not meet rudimentary stand- 
ards of decency should be regarded as contraband and ought 
not to be allowed to pollute the channels of interstate trade.” 
Congress expressly found in Section 2(a)(1) that the pro- 
duction of goods under labor conditions detrimental to health, 
efliciency and general well-being of workers “causes com- 
merce and the channels and instrumentalities of commerce 
to be used to spread and perpetuate such labor conditions 
among the workers of the several States.” The reference in 
Section 15(a) (1) to “any goods” is convincing proof of this 
intent of Congress to make no distinction as to the percentage 
of coods which move in interstate commerce. That section 
makes it unlawful for any person “(1) to transport, offer for 
transportation, ship, deliver, or sell in commerce, or to ship, 
deliver, or sell with knowledge that shipment or delivery or 
sale thereof in commerce is intended, any goods in the pro- 
duction of which any employee was employed in violation of 
section 6 or section 7.” 


(10) There are manufacturers or processors who produce 
goods for consumption wholly within the State of manufac- 
ture or processing, but receive their raw materials from out- 
side the State. Typical of this group is a baker who receives 
his flour from outside the State and sells his bread for con- 
sumption within the State. Employees engaged in the pro- 
duction of goods for local consumption would seem to be 
excluded from the scope of the Act even though the raw 


materials upon which they work are bro in from outside 
the State. Interpretative Bulletin No. 1 stated that “the 
Act does not cover plants where the employees work on raw 
materials derived from within the State and where none of 
the product of the plant moves in interstate commerce.” 
This statement left open for further consideration the status 
of employees manufacturing or processing raw materials 
derived from outside the State where the product is sold 
for local consumption. Such employees are certainly not 
“engaged in the production of goods for (interstate) com- 
merce” as the term “commerce” is defined in Section 3(b) 
of the Act. And it seems they cannot be considered as 
“engaged in (interstate) commerce,” because they are 
working on or processing goods that have come to rest within 
the State and have ceased to be articles of interstate com- 
merce, Other employees in the same plant, however, such 
as employees purchasing the raw materials from other States 
or receiving them from other States, may be “engaged in 
commerce” and therefore entitled to the benefits of the Act. 
As stated in Bulletin No. 1, the coverage of the Act is “an 
individual matter as to the nature of the employment of 
the particular employee.” 


(11) A case analogous to that set out in the last posaves 
is the case of the production of goods to be consumed locally 
by a producer of goods for commerce where the first pro- 
ducer’s goods are not a part or ingredient of something the 
second producer is producing for commerce. Where a small 
mine sells all its coal within the State to a local manu- 
facturer engaged in the production of goods for commerce, 
the manufacturer using the coal to heat his plant or drive his 
machinery, the employees of the mine are not engaged in the 
production of goods for commerce. Similarly, employees 
engaged in the manufacture of machines, all of which are 
sold within the State to a local manufacturer engaged in the 
pgeguedion of goods for commerce, are not within the scope 
of the Act. 


(12) The question arises whether the employees of build- 
ers and contractors are entitled to the benefits of the Act. 
The employees of local construction contractors generally are 
not engaged in interstate commerce and do not produce any 
goods which are shipped or sold across State lines. There 
may be particular employees of such contractors, however, 
who engage in the interstate transportation of materials or 
other forms of interstate commerce and are for that reason 
entitled to the benefits of the Act. 


(13) Employees of contractors engaged in maintaining, re- 
pairing or reconstructing railroads, ships, highways, bridges, 
ipe lines, or other essential instrumentalities of interstate or 
oreign commerce would seem to be engaged in interstate 
commerce and subject to the Act. And employees of contrac- 
tors who are employed in repairing or altering buildings used 
to produce goods for commerce might be held by the 
courts to be engaged in a “process or occupation necessary 
to the production” of such goods within Section 3(j) of the 
Act and, therefore, within the coverage of the Act. 

(14) The status of wholesalers has been a subject of fre- 
quent inquiry. Interpretative Bulletin No. 1 states that “em- 
ployees who are an essential part of the stream of interstate 
commerce are included in the phrase ‘engaged in commerce’; 
for example,—employees of a warehouse whose storage facil- 
ities are used in the interstate distribution of goods.” Sim- 
ilarly, employees —— in making sales at wholesale across 
State lines or in work incidental thereto are “engaged in 
commerce. 


(15) Many wholesalers make all their sales within the 
State in which their on of business are located, but pur- 
chase the goods which they wholesale from outside the State. 
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There are varying situations within this froup of wholesalers 
selling locally. At times, shipment will be made direct to 
the customer of the wholesaler from the out-of-State manu- 
facturer. Again, shipment may be made to the wholesaler 
after the goods have already been resold to or ordered 

the customer. Employees engaged in connection with s 

sales are an essential part of the stream of interstate com- 
merce and are included in the phrase “engaged in commerce.” 


(16) Again, there will be employees whose sole work is 
connected with goods sold from stock at the wholesaler’s place 
of business. It is possible that a court may draw a distinction 
between employees engaged in connection with the sale of 
goods in the original package and employees engaged in con- 
nection with the sale of goods after the package has 
broken. More likely, however, the courts will hold that em- 
ployees employed in connection with the wholesale sale of 
goods brought in from outside the State are engaged in the 
stream of commerce and entitled to the benefits of the Act, 
whether or not the goods are sold in the original package. It 
is our opinion that wholesalers purchasing their goods from 
outside the State should comply with the provisions of the Act. 


Agricultural Income Inquiry Report Released 


The Agricultural Income Inquiry made by the Federal 
Trade Commission pursuant to Public Resolutions No. 61 and 
112, 74th Congress, is now available at the office of the Super- 
intendent of Documents, Government Printing Office, Wash- 
ington, D. C. The report comprises three volumes which are 
priced as follows: Part 1, Principal Farm Products, $1.25; 
Part 2, Fruits, Vegetables, and Grapes, $1.00; and Part 3, 
Supplementary Report, 20 cents. 


Part 1 gives information on decline in agricultural income 
in comparison with changes in income of principal manufac- 
turers and distributors; shares of consumers’ dollar going to 
farmers, manufacturers, and distributors; control of manu- 
facture and distribution of principal farm products; effect of 
grain marketing practices on agricultural income, etc. 


Part 2 contains data on agricultural income from fruits and 
vegetables in comparison with incomes of principal manufac- 
turers, processors, and distributors, control of distributing 
and processing the principal kinds of fruits and vegetables, 
ete. 


Part 3 discusses the scope and purpose of the report, com- 
panies recalcitrant in the Commission's inquiry, wholesale 
prices and proceeds to growers of fresh fruits and vegetables, 
and control of distribution of principal farm products and 
fruits and vegetables. 


Correction 


In the story in the Inronmation Letrer of November 26, 
on the statement prepared by the Association containing 
proposals and recommendations with respect to regulations to 
be promulgated under the Food, Drug, and Cosmetic Act of 
1938, it was stated in the third paragraph that “An insertion 
was offered to permit alternate statement of quantity of con- 
tents in terms of units larger than the largest unit.” This 
should have read “in terms of units smaller than the largest 
unit.” The example given is correct. 


TRADE COMMISSION REPORT 


Discusses Enforcement of Robinson-Patman Act 
and Other Activities 


The Federal Trade Commission, in its annual report for the 
fiscal year, 1937-38, submitted to Congress November 30, 
said that since passage of the Robinson-Patman Act on 
June 19, 1936, the Commission instituted 515 field investiga- 
tions of alleged violations of the statute. Of this number, 
486 represented separate cases, while 29 were reinvestigations 
or supplemental inquiries. As of June 30, 1938, the Com- 
mission had completed 345 investigations of which 321 were 
separate matters and 24 supplemental inquiries. Twenty 
formal complaints charging violation of the act were issued 
during the year. 


Investigations under this Act, the Commission reported, are 
more expensive than those made under other acts admin- 
istered by the Commission because of the technical nature of 
the work and the fact that elaborate cost-accounting studies 
are often necessary, where justification for price differentials 
is claimed on the basis of cost differences. Few companies 
have installed cost-accounting systems adequate for purposes 
of defense under the Robinson-Patman Act, the Commission 
stated. 


Besides discussing other activities of the Commission's 
work, the report considered the President's recommendation 
that a Government bureau should collect and publish current 
statistical and other information regarding market condi- 
tions and be in a position to warn against the dangers of 
temporary overproduction, excessive inventories and other 
conditions affecting the welfare of business. In its report, 
the Commission pointed out that it “is fully implemented with 
such expressly granted powers, but has not been able to use 
them effectively for lack of appropriations.” 
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